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BENJAMIN MALCOLM, Commissioner of 
of the City f Of New York, ARTHUR FI 
Manhattan House of Detention 


M, SCHAEFER 
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AMENDED COMPLAINT 


JURISDICTION me 


1. Plaintiffs bring this action pursuant to 42 U.S.C. 
§1983 and 28 U.S.C. §1343 and 2201 to redress the deprivation 
by defendants, acting under color of state law, of plain- 
tiffs' rights as secured by the Eighth and Fourteenth Amend- 
ments to the Constitution of the United States. Defendants 
are responsible for the unlawful tear gassing inflicted 


upon plaintiffs in September, 1972, as herein alleged with 


more particularity, 


and plaintiffs seek declaratory and 


injunctive relief, and punitive and compensatory damages for 


injuries resulting therefrom. 
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JURISDICTION 


1. Plaintiffs bring this action pursuant to 42 U.S 


61983 and 22 .$.C. $1343 and 2201 to redress the deprivation’ 


+ 


by defendants, acting under color of state law, of plain 


tiffs' rights as secured by the Eighth and Fourteenth Amend- 


et 


ments to the Constitution of the United States. Defend: 
are responsible for the unlawful tear gassing inflicted 
upon plaintiffs in September, 1972, as herein alleged wi 
more particularity, and plaintiffs seek declaratory and 


injunctive relief, and punitive and compensatory damages 
t Ps a a“ 


injuries resulting therefrom. 
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2. Plaintiffs are each adult citizens of the United 


times referred to in 


this complaint they 


were | 


detained at the Manhattan House of Detention for Men (the 


"Tombs"), New York, New York , awaiting trial on criminal 


charges, 


3. Defendants are adult citizens of the United States 


and residents of the State of New York. Defendant Malcolm 


is sued individually and in his official capacity as an 


employee of the Department of Correction of the City of New 


York. Defendant Rubin is sued solely in his official 


capacity as an employee of the Department of Correction of 
the City of New York. All other defendants are sued solely 
in their individual capacities. 
a 4. Defendant BENJAMIN J. MALCOLM, is and was at all 
times referred to in this complaint, Commissioner of Correc- 
diy tion of the City of New York. He is the chi>f administrative 
officer of the New York City Department of Cu rection and is 
responsible for the maintenance and operation of all New York 
City correction facilities. 
5. Defendant RUBIN is the Warden of the Tombs. As such 
his duties include ensuring proper care and treatment of 


the inmates in the Tombs and proper compliance with the rules 


under his control. (Dept. of Corr. Rules and Regs. §3.35). 
6. Defendant SCHAEFER was, at all times referred to in 
this complaint, Deputy Warden in Command of the Tombs. As 
such, his duties were the same as those of defendant RUBIN. 
7. Defendants RALPH SUMOWITZ and PATRICK MAGER were, 
at all tines referred to in this complaint, Assistant Deputy 


Wardens at the Tombs. 


: regulations of the Department of Correction by employees 


wf 


8. 


€ +. Sichieieus pis. wie mmreomae pete G Ae adin' anal wiimen 
Defendants KENNETH FERGUSON, CONSTANTINEI MELLON and 


PAUL FELTIMAN were, at all times referred to in this complaint 


Captains of the New York City Department of Correction 


assigned to the Tombs. 


9. 


Defendant JOSEPH OCHMANI] and ROY SCHUH were, at all 


times referred to in this complaint, Correction Officers in 


the New York City Department of Correction assigned to the 
Tombs. 

10. Defendant KARP was, at all times referred to in 
this complaint, a physician retained by the New York City 
Department of Correction to provide medical assistance to 
inmates at the Tombs. 

11. Defendants JOHN DOES, #1-10 were, at all times 
referred to in this complaint, employees of the New York 
City Department of Correction assigned to the Tombs who 
participated in the actions hereinafter alleged and whose 


names are unknown to plaintiffs at this time. 


STATCHENT OF CLAIM 


12. On September 12, 1972 plaintiffs were housed in the 
general detainee population on the fifth floor of the Tombs, 
in the A section. 

a3% At about 12 noon on that date, all of the detainees 
of A section were locked in their cells except Lloyd Fughes, 
who remained in the lock-out corridor adjacent to the cells 


on the lower tier 
14. Mr. Huggies, who was being housed on the fifth floor 
in "punitive segregation" status, had refused to enter his 


cell unless he was given a pair of socks and permitted to 
make a telephone call. 
15. After a brief effort by correctional personnel to 


obtain Hughes! cooperation in reentering his cell, defendants 


| MELLON and OCHMNANN discharged a tear gas cannister at inmate 


| 
| 


Hughes. When he moved to avoid the gas they shifted the 
cannister to follow hin. Clubs were also used by defendants 
to ferce Hughes into his cell. 

Since plaintiff PEDRO ARROYO was housed in lower 
A section just opposite : the gas came into his cell. 
The other three plaintiffs felt the effects of the gas as 
it filled the entire section. 

17. Defendants did not permit plaintiffs to leave the 
area where the gas was aprayed, either before or after its 
use. 

18. The gas caused inter ia stinging sensation 
which breught tears to plaintiffs’ eyes, made their noses 
run and caused a choking, constricted sensation in their 
throats and upper chests. 

19. After the gassing defendants refused to open any 
windows despite repeated requests by plaintiffs and other 
detainees. Plaintiffs were not provided with changes of 
clothing nor were they permitted to take showers at this 
time. 

20. Defendants refused to afford plaintiffs any medical 
attention on September 12, 1972 despite plaintiffs' repeated 


requests. 


21. Upon information belief, defendant KAPP 
witnessed the tear-gassing. He did not examine or assist 
Plaintiffs in any way. 

22. As late as four o'clock that afternoon, the guards 
assigned to plaintiff£s' section were still wearing gas 
to protect themselves. 

23. As a result of the aforesaid gassing, plaintiffs 
suffered severe mental and emotional pain, were subjected to 
severe physical pain and discomfort, and received severe 
physical injuries. 

24. On information and belief, tear-gas is routinely 
used in the Tombs by defendants and other Correction Depart- 
ment employces with reckless disregard for the well being of 
innocent bystander } inees in plaintiffs' posi- 
tion. 

25. Defendants knew or should have known of the unlaw- 
ful tear-gassing experienced by plaintiffs and all,- through 
either reckless, willful or wrongful failure to fulfill 
their duties and responsibilities to plaintiffs, are directly 
and solely responsible for the injuries resulting from said 


unlawful punishment. 


26. Defendants unnecessary and indiscriminate use of 


tear-gas and their failure to take subsequent measures to 
reduce or limit the impact of the gas upon plaintiffs de- 
prived plaintiffs of their right to be free from cruel and 
unusual punishment as guaranteed by the Eighth Amendment and 
of their right to be free from the infliction of harm with- 


out due process of law as guaranteed by the Fourteenth Amend- 


ment. 


27. There is between the parties an actual controversy 


and plaintiffs are threatened with irreparable injury in the : 
future by reason of the unlawful acts of defendants. Plain- | 
tiffs have no plain or adequate remedy to redress the wrongs | 
and unlawful acts herein complained of other than this Sele 


| 
for declaratory and injunctive relief. | 
WHEREFORE, plaintiffs pray that this Court: | 


a) Adjudge and declare that defendants' acts described 


a eT  omsabmetamunmeetid 
. - . egrerncerttings > 


above violate plaintiffs' rights under the Eighth and Four- 


ry 
Sad 


onstitution; 


| 
| 
| 


b) Issue an injunction prohibiting defendants from in- 


discriminately tear gassing plaintiffs ; 


' 
| 
c) Enter judgment against defendants for the sum of | 
$10,000 (ten thousand dollars) as compensatory damages, and 


$10,000 (ten thousand dollars) as punitive damage 
be | 


q@) Grant such other and further relief as the Court 


may decm just and equitable. 


‘Dated: New York, New York 
mpedl 13, 1974 


| 
} 
| 
| 
f 
I 
; 
f 
| 


WILLIAM E. HOLLERSTEIN 
MARJORIE H. SiHITH 

PIERCE GERETY, Jr. 
Attorneys for Plaintiffs 
Legal Aid Socicty 
Prisoners’ Rights Project 
119 Fifth Avenue 

New York, New York 10003 
212 - 677 - 4224 
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UNITED STATES DISTRICT cCouRT 
SOUTHERN DISTRICT OF NEW YORK 


es oe a ee 


PEDRO ARROYO, JERRY THOMAS, CHRISTOPHER 
MC CORMACK, LANGSTON DENNIS, 


Plaintiffs, 
-against- 


BENJAMIN MALCOLM, Commissioner of Correction 
of the City of New York; ARTHUR RUBIN, Warden 
Manhattan House of Detention for Men: PETER 
M. SCHAEFER, Former Deputy Warden in Command; 
RALPH SUMOWITZ, and PATRICK MAGNER, Assistant 
Deputy Wardens: KENNETH FERGUSON, CONSTANTINE 
MELLON and PAIUIT, FELTMAN, Captains: JOSEPH 
OCHMANN and ROY SCHUH, Correction Officers; 
DR. KARP, Institutional Physician; and JOHN 
DOES #1 - 10, Correction Officers, Manhattan 
House of Detention for Men, 


Defendants. 
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NOTICE OF APPEAL 


ta Civ. 


4724 (WK) 


NOTICE is hereby given that PEDRO ARROYO and CHRISTOPHER 


McCORMACK, plaintiffs above named, hereby appeal to the United 


States Court of Appeals for the Second Circuit from the final 


judgment dismissing their amended complaint against defendants 


SCHAEFER, SUMOWITZ, MAGNER, FERGUSON, MELLON, FELTMAN, OCHMANN, 


SCHUH and KARP entered in this action on July 23, 1976. 


August 18, 1976 


WILLIAM E. 


MARJORIE M. 


HELLERSTEIN 
SMITH 


Attorneys for Plaintiffs 
The Legal Aid Society 
Prisoners' Rights Project 
15 Park Row - 19th Floor 
New York, New York 10038 
[212] 577-3530 


